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5, LEGAL NORMS

(a) The Natural Law Theory and the Historical Theory

of Law.

We have already discussed, in our study of the general
forms of society, the origin of the legal order as one of the
most important facts of the moral life.1 Like all the products
of psychical culture, it is subject to the law of endless develop-
ment. In the earliest conceptions of law we find the merest
germs of our present ideas on the subject; and in its further
evolution, law, like every other intellectual creation, is affected
by national tendencies and historical events. Even social,
political and philosophical theories have not been without
their influence on this development, since widely diffused
subjective views react to a certain extent on objective
relations.

In addition, there are special difficulties presented by the
gradual separation of law from the kindred spheres of custom
and morality, and by its dependence on the will of the State,
which is not seldom influenced by heterogeneous motives.

Thus the questions as to the essential nature of the legal
norms, regarded from the fundamental position which we
have reached in ethical theory, and their relation to moral
norms, cannot be answered, after the fashion of the old
natural right theories, by deducing from the nature of man
certain fundamental rights which are independent of all tem-
poral and other conditions. Nor is it possible merely to refer
to the development of the structure of law, which is what
the extreme historical theories do, instead of giving a real
answer. Man in abstracto> as assumed by philosophies of
law, has never actually existed at any point in time or space.
Law, like all psychical creations, and like the moral life in
particular, is not invariable: it has been and will for ever

1 Cf. Part I., chap, iii., pp. 264-6.